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Petitioner, Ronald J. Moss, 134 Montauk Highway, Box 944, Quogue, New York 11959, 

filed a petition for redetermination of deficiencies or for refund of New York City personal 

income tax under Chapter 46, Title T of the Administrative Code of the City of New York for 

the years 1982 through 1984 (File No. 806280). 

A hearing was commenced before Arthur S. Bray, Administrative Law Judge, at the 

offices of the Division of Tax Appeals, Two World Trade Center, New York, New York, on 

September 13, 1989 at 1:15 P.M., continued at the same offices on December 13, 1989 at 1:15 

P.M., April 17, 1990 at 1:30 P.M., and concluded on April 18, 1990 at 9:15 A.M., with all 

briefs to be filed by September 7, 1990. Petitioner appeared by Weil, Gotshal & Manges 

(Philip S. Weber, Esq., and Julia H. Kudenholdt, Esq., of counsel). The Division of Taxation 

appeared by William F. Collins, Esq. (Andrew Zalewski, Esq., of counsel). 

ISSUE 

Whether petitioner, Ronald J. Moss, was a domiciliary of New York City for the years 

1982, 1983 and 1984 or maintained a permanent place of abodewithin New York City and spent 

more than 183 days in New York City and was thus taxable as a resident individual. 

FINDINGS OF FACT 

Petitioner, Ronald J. Moss, filed a New York State Resident Income Tax Return for the 

year 1982. On the return, petitioner listed his address as 26 Shinnecock Road, "Quoque", New 
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York.1  In conjunction with his return, petitioner filed a City of New York Nonresident Earnings 

Tax Return which reported that petitioner did not maintain an apartment or other living quarters 

in the City of New York during any part of the year. He also reported that of the 282 days 

worked during the year, 83 of those days were worked in New York City. The tax return 

offered at the hearing did not contain a wage and tax statement. 

Petitioner filed a New York State Resident Income Tax Return for the year 1983 and 

reported that his address was 26 Shinnecock Road, "Quoque", New York. In conjunction with 

his return, petitioner filed a City of New York Nonresident Earnings Tax Return which reported 

that he did not maintain an apartment or other living quarters in the City of New York during 

any part of the year. He also reported that of the 238 days worked during the year, 136 days 

were worked in New York City. Petitioner's New York State return was accompanied by two 

wage and tax statements. One wage and tax statement was from Kenyon & Eckhardt, Inc. 

("K & E") and the other wage and tax statement was from K & E Holdings, Inc. Each of the 

employers 

was located at 200 Park Avenue, New York, New York. Both wage and tax statements listed 

petitioner's address as Quogue, New York. 

Petitioner filed a New York State Resident Income Tax Return for the year 1984 which 

listed his address as 26 Shinnecock Road, "Quoque", New York. In conjunction with his return, 

petitioner filed a City of New York Nonresident Earnings Tax Return which reported that he did 

not maintain an apartment or other living quarters in the City of New York during any part of 

the year. He also reported that of the 239 days worked during the year, 103 days were worked 

in New York City. The wage and tax statement from K & E, which was attached to petitioner's 

return, listed petitioner's address as Quogue, New York. 

On or about October 9, 1985, the Division of Taxation assigned an auditor to conduct an 

1The correct spelling is "Quogue, New York"; however, petitioner's accountant misspelled the 
name of the town on the returns. 
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audit of the income tax returns of Ronald Moss. The matter was recommended for an audit 

because of a survey wherein petitioner reported that he had a place of abode in New York City. 

Among other things, the Division found that petitioner maintained one bank account with 

Marine Midland Bank in New York City. According to the Division's audit report, petitioner's 

monthly statements were mailed to him at his office in New York City from December 1981 to 

September 1984. The report states that after the termination of his employment, the bank 

statements were mailed to his New York City apartment. 

Based upon an analysis of petitioner's cancelled checks, the Division concluded that the 

cancelled checks indicated almost all transactions were to individuals, businesses or activities in 

New York City. The Division also found that petitioner used both his New York City 

apartment and the address of his employer for correspondence between himself and several 

financial institutions including: Chase Manhattan Bank, Marine Midland Bank, Prudential-

Bache Securities, Chase-Visa and Marine Midland-Visa. 

The Division conducted an analysis of petitioner's credit card statements. The 

statements indicated that a number of transactions took place in New York City. In response, 

petitioner claimed that he allowed his daughters to use his credit cards. However, despite two 

requests, petitioner was unable to produce any documents in which he had authorized his 

daughters to use his credit cards. 

The Division compared the level of utility bills for petitioner's residence in Quogue with 

that of his apartment in New York City. On the basis of this review, the Division determined 

that the New York City apartment was consistently occupied even after the period petitioner's 

employment with K & E was terminated. 

The Division analyzed the telephone bills from the New York City apartment and the 

residence in Quogue and found that the telephone bills for the New York City residence were 

higher than the telephone bills for the residence in Quogue. 

The Division ascertained that petitioner's food purchases were made in a supermarket 

which is located in New York City known as Gristede Bros. In response, petitioner claimed that 
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a branch of the same store was also located in Westhampton, New York. The Division 

concluded that food shopping was done in both New York City and Quogue. 

The Division found that petitioner's doctors were located in New York City and that 

petitioner had a safety deposit box at a bank in New York City. On the other hand, the Division 

noted that petitioner presented a Suffolk County voter registration statement and claimed to 

have a safety deposit box in his home in Quogue. According to the audit report, petitioner 

submitted a list of art objects which were located at his residence in Quogue. Petitioner also 

claimed that he had a housekeeper at his home in Quogue. 

In response to a request by the Division to document the number of days not worked in 

New York City during the period in issue, petitioner submitted a passport. Based upon this 

passport the Division ascertained that petitioner had been in foreign countries for six days in 

1982, two days in 1983 and no days in 1984. 

Lastly, the Division observed that petitioner drafted a check each month since 1980 to 

pay rent for space in a parking garage in New York City. The Division also determined that 

most of petitioner's contributions were to charities in New York City. 

On the basis of the foregoing audit, the Division concluded that petitioner was subject to 

tax as a resident of New York City. In accordance with this finding, the Division prepared a 

series of three statements of personal income tax audit changes. It also prepared a series of 

three notices of deficiency, dated October 14, 1987, for the years 1982 through 1984. The 

notices of deficiency asserted that New York City personal income tax was due as follows: 

Year  Tax  Penalty  Interest  Total 

1982 $11,042.52 $ 552.12 $ 5,354.98 $16,949.62 
1983 50,090.02 2,504.50 17,784.15 70,378.67 
1984 14,029.94 701.49 3,172.35 17,903.78 

In 1976, petitioner purchased a home at 26 Shinnecock Road, Quogue, New York. At 

the time of the purchase, Mr. Moss resided with his wife and two daughters at 145 Central Park 

West in New York City. The Quogue residence was situated on 3.4 acres of land and consisted 

of a main house with approximately 21 or 22 rooms, a carriage house with approximately 7 to 8 
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rooms and a guest cottage containing 2 rooms. 

At the time of the purchase of the Quogue residence, petitioner was Chairman of the 

Board and General Counsel of K & E. K & E was a firm which engaged in marketing and 

advertising with offices in 50 countries. In his position, petitioner was responsible for K & E's 

international and domestic subsidiaries. He also had responsibilities with respect to K & E's 

real estate, financial dealings and legal concerns. 

In the summer of 1979, petitioner and his wife separated. At the time of the separation, 

they agreed that the house in Quogue would remain with Mr. Moss. 

Early in 1980, petitioner began moving his possessions to the Quogue residence. 

Included in the possessions which petitioner moved were clothes, a bed and other furniture, two 

rifles, books and records. Petitioner also brought two paintings which he had acquired as a 

young man. Petitioner moved his possessions to Quogue for two reasons. First, petitioner had 

no other place to go. Second, this was the home in which he intended to live. 

Petitioner has had a long association with the Quogue, New York area. In 1960, he 

started going to the Westhampton area as a visitor. In 1964, petitioner purchased a beach 

cottage in this area. In 1970, petitioner sold the beach cottage and purchased a home on Main 

Street in Quiogue, New York.2  Petitioner lived in that house from 1970 to 

1974. However, he continued to regard New York City as his domicile. In 1974, the house in 

Quiogue burnt to the ground. With the loss of the house, petitioner began looking for a new 

home to purchase. It was this search which led to the purchase of the home in Quogue. 

In January 1980, petitioner began winterizing the carriage house. At this time he also 

began winterizing the main house which had previously been only partially winterized. As a 

result of the renovations, petitioner became embroiled in a dispute over his right to make the 

desired changes to the buildings. In the course of this dispute, upon which petitioner ultimately 

2Quiogue is located between Westhampton Beach and Quogue. 
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prevailed, he wrote a letter dated March 3, 1980 to a Mr. Baird, chairman of the town's board of 

trustees, which stated, in part: 

"I have begun the process of changing my residence so that I will be a permanent 
resident of Quogue and a voting member of the community in the future. I now 
realize how important it is to be involved in village affairs." 

At about the time he wrote the foregoing letter, petitioner advised his family, friends and 

business associates that he considered Quogue to be his home. He also told them that he was 

giving up politics in New York City for politics in Quogue. About the time petitioner wrote the 

letter, he registered to vote in Quogue. In June 1980, petitioner voted in a municipal election in 

Quogue. Thereafter, petitioner continuously voted in Quogue. 

In 1980, Mr. Moss began taking steps to increase his social ties to the Quogue area. On 

December 29, 1980, petitioner joined a health club known as the Hampton Tennis Academy. 

He also joined Westhampton Tennis and Sport. Petitioner joined The Quogue Association, Inc. 

in furtherance of his desire to be involved in the political activities of the community. This 

group provided its members with a newsletter of the current issues in the community. 

On December 6, 1980, petitioner purchased a king-size bed from Alpert's Furniture, Inc. 

in Westhampton, Long Island. The bed was placed in the Quogue residence. 

During the course of his career as a lawyer in New York City, and later with K & E, 

petitioner was active in the reform movement of the Democratic Party and had become a 

Democratic District Leader on the west side of Manhattan. In 1980, petitioner severed all 

connections with local politics in New York City. However, he remained active in New York 

State and national political parties. 

At the end of February 1980, as part of the negotiations concerning a new employment 

contract, K & E offered petitioner a furnished apartment located in New York City at 220 East 

65th Street, New York, New York. K & E installed a telephone system that was connected to 

his office telephone and installed an additional telephone for his children to use. The purpose 

of the apartment was as a convenience for petitioner when he was working in the New York 

office or entertaining late and could not get back to Quogue. 
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Petitioner signed the lease for the apartment because the owner of the building insisted 

that an individual rather than a corporation sign the lease.  The lease limited the use of the 

apartment to the tenant's immediate family as a "strictly private dwelling apartment".  K & E 

paid the rent on the apartment directly to the landlord. K & E also provided petitioner with a 

car and a parking space. Nonresident tax was paid on the parking space. In addition, K & E 

reimbursed petitioner for the utilities. 

In August 1980, petitioner entered into a new employment agreement with K & E for a 

term of five years. The agreement did not alter the prior agreement reached with respect to the 

apartment. 

During the period 1980 until 1983, petitioner conducted his business from a number of 

locations, including Quogue, the office in New York, and various offices around the country 

and in Europe. 

The Quogue residence was used for business because K & E's chief executive officer 

and chief creative person lived in the same area and, along with petitioner, they were not in the 

habit of going into the office on Fridays and, occasionally, Mondays. Therefore, on these days, 

meetings would be held in Quogue. 

Petitioner commuted from Quogue to the New York office a number of different ways. 

He traveled by car, airplane, seaplane, train or bus. 

During the years 1980 through 1983, petitioner usually commuted to New York City 

twice a week. Occasionally, he would commute more or less frequently. 

Several individuals possessed keys to petitioner's apartment in New York City. These 

individuals included petitioner's daughters, Hayley and Julie, a friend from the United 

Kingdom, Jonathan Kenworthy, a secretary and a personal friend. Mr. Kenworthy was an artist 

who used the New York City apartment whenever he was in the United States. This was 

approximately 50 to 60 days a year. Petitioner's secretary visited the apartment often in order to 

pick up mail and see if everything was acceptable while petitioner was away. Occasionally, 

individuals who had a business relationship with K & E were permitted to use the apartment. 
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In 1981, petitioner registered as a notary public. He registered as qualified in Suffolk 

County. 

In 1982, K & E was suffering the effects of a trauma. The board of directors was 

concerned that K & E's largest client would go bankrupt and that, in turn, K & E would suffer 

the same fate. After a lengthy argument, petitioner was directed to find a buyer for K & E. In 

August 1983, K & E was sold to Lorimar. In September 1983, petitioner was informed that, as 

a result of the sale of K & E, there was no job for him in the new structure. As of this date, 

petitioner's duties were essentially ministerial and involved resigning from various committees 

and boards. Under the terms of petitioner's resignation, K & E continued to pay for the use of 

the apartment until April 1, 1984. The telephones in the apartment as well as the car and garage 

were to be paid for by K & E until October 31, 1984. In April 1984, petitioner started to pay the 

rent on the apartment out of his own funds. 

During the years 1982 through 1984, petitioner augmented his art collection at his home 

in Quogue. The ultimate value of this art was approximately $150,000.00 to $200,000.00. 

Petitioner insured the house as a non-seasonal dwelling. 

After petitioner's termination from K & E, he continued to use the apartment about twice 

a week as a base while looking for a job. At the end of 1983 and early 1984, the value of 

everything in the New York City apartment was not more than $15,000.00. At this point in 

time, there were a couple of pictures from his office as well as furniture, a television set and 

clothes left in the apartment. The apartment also contained clothes owned by petitioner's 

daughters and clothes and books belonging to Mr. Kenworthy. 

Usually, petitioner spent holidays with his mother and daughters at his home in Quogue 

and not at his apartment in New York City. 

Throughout the period in issue, petitioner's registration as a lawyer with the New York 

State Office of Court Administration listed his home address as the Quogue residence. 

In 1980, petitioner made contributions to New York City-based cultural organizations 

including the Museum of Modern Art, Metropolitan Museum of Art and the ballet. Petitioner 
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was instructed to make these contributions by K & E in order to promote good client relations. 

K & E reimbursed petitioner for these contributions. 

The charity to which petitioner made his largest contributions after 1980 was the African 

Medical and Research Organization which is based in Nairobi, Kenya.  Petitioner attended 

meetings of this group in New York City, London and Africa. Other organizations in which 

petitioner was active were UNICEF and the Women's Action Alliance.  The meetings for 

UNICEF were held in New York City. 

During the period in issue, petitioner made contributions to civic and charitable 

organizations in the Quogue area including the Quogue Fire Department and Police 

Department. He also contributed to a local wildlife society.  In 1982 petitioner was active in 

raising funds to purchase an ambulance for use by a volunteer ambulance group. As a result of 

these latter efforts, petitioner received a commendation from the Westhampton War Memorial 

Ambulance Association, Inc. of Westhampton Beach on Long Island, New York. In 1984, 

petitioner contributed a 20-foot boat and outboard motor to the Marine Science Center at 

Southampton College in Southampton, New York. 

Since 1980, petitioner's driver's license has listed his address as being the Quogue 

residence. 

In May 1984, petitioner purchased a new car since he knew that he would lose the use of 

the car provided by K & E on October 31, 1984. The registration on the vehicle listed 

petitioner's Quogue residence. In the fall of 1984, petitioner purchased a used vehicle for the 

use of his housekeeper. The registration on this vehicle also listed the Quogue residence. 

During the years 1982 through 1984, petitioner used the address of either K & E's 

offices or the New York City apartment for the receipt of information from his financial 

institutions because his bank balance and stock holdings were handled by his secretary.  Credit 

card bills were sent to petitioner's office address since entertainment expenses were reimbursed 

by K & E. 

Many of the credit card charges on petitioner's American Express card were from 
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restaurants in New York City. The charges were incurred because of the need to entertain 

clients of K & E. 

Eleven of the 15 Master Card charges and 10 of the 19 Visa Card charges reviewed by 

the Division were bills from businesses which were not located in New York. Thirteen of the 

36 charges on petitioner's American Express credit card came from businesses not located in 

New York City. Most of the rest of the charges were for restaurants in New York City where 

petitioner entertained clients and out-of-town visitors of K & E. 

The comparison of the Quogue and New York City utility bills by the auditor resulted in 

a misleading conclusion. First, LILCO, which provides power to Long Island, is on a bi-

monthly billing cycle. In 1982, there were seven billing cycles, in 1983 there were five billing 

cycles and in 1984 there were seven billing cycles. After adjusting for the differences in billing 

cycles, a comparison of the LILCO and Con Edison bills shows that, for each of the years in 

issue, the LILCO bills were considerably higher. The Con Edison bills, which were for the New 

York City apartment, were unduly large because it was petitioner's practice to leave the lights 

and air conditioning on in the apartment whenever he was out and because petitioner's 

daughters and friends were permitted to use the apartment. Petitioner was not concerned about 

the cost because the Con Edison bills were reimbursed by K & E. In contrast, the house in 

Quogue did not need a lot of air conditioning. 

In Quogue, the main house and the guest cottage had separate meters. Petitioner only 

paid the utilities on the guest cottage sporadically because he had guests who stayed in the 

cottage and they paid the bills. The pump for a well and swimming pool equipment were on the 

guest cottage service. If the bills for the guest cottage and the main house were added together, 

the LILCO bills would have been higher. 

The house in Quogue was heated throughout the year as appropriate and was occupied 

throughout the years in issue. 

The apartment in New York City had two telephone lines. One line was used by 

petitioner's children, his children's guests or petitioner's guests. The second telephone line was 
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established by K & E. This line was intended solely for petitioner's use and gave petitioner 

direct access to his office. All calls on the K & E telephone were billed directly to K & E. 

Except for one occasion, petitioner never received the bills for the K & E telephone.3 

Therefore, these bills were never submitted to the Division and included in its analysis. If a 

client of K & E used the non-K & E telephone to make a long-distance telephone call at 

petitioner's apartment, the portion of the bill for that call would be reimbursed. 

The Division's comparison of telephone usage was faulty inasmuch as petitioner did not 

make a practice of using the telephone in the New York City apartment upon which the 

comparison was made. Moreover, the amount of the telephone bill for the non-K & E telephone 

line was inflated by frequent calls to Ireland, where petitioner's daughter Julie had friends, and 

to France, where petitioner's daughter Hayley had friends. 

The house in Quogue also had two telephone lines which were intended to be used in the 

same manner as the telephones in the New York City apartment. As with the New York City 

telephones, it was only on rare occasions that petitioner did not use the K & E telephone. 

The apartment in New York City had two bedrooms, a living room, kitchen and a 

television/study room. 

Petitioner did not keep many personal belongings at the apartment in New York City. 

He had some books, records, an occasional work of art and a few pieces of clothing. 

Hayley kept personal belongings such as clothes and bedroom furniture at the New York 

City apartment. She had childhood belongings and clothes in her own bedroom at her home in 

Quogue. 

During the years in issue, Hayley worked three or four days a week at a clothing store in 

New York City. The rest of the time was spent at either petitioner's apartment in New York 

City or at the Quogue residence. When she went to Quogue, she usually traveled by train. 

3After he was terminated, petitioner was presented with a list of long-distance telephone calls 
which his daughter Julie had surreptitiously made on the K & E telephone line. 
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Hayley resided at both the residence in Quogue and the apartment in New York City. 

She considered Quogue to be her home because she spent so much time there and her father was 

living there. 

Petitioner did most of his food shopping at Gristedes in Westhampton Beach or other 

markets which were accessible to the Quogue residence such as an A & P or the Quogue 

Market. The auditor's conclusion that petitioner purchased food at Gristedes in New York City 

was erroneous. 

The doctors whom petitioner patronized were all located in New York City. These 

doctors had treated petitioner for many years and petitioner had complete faith in their abilities. 

Prior to and during the years in issue, petitioner made numerous improvements to the 

Quogue residence. In 1981, petitioner made the following improvements: renovation of the 

dining room of the main house; renovation of the living room and den; purchase of a Steinway 

grand piano; renovation of the upstairs second bathroom; installation of an alarm system; 

additional insulation; repair and replacement of columns in the front of the main house at a cost 

of over $2,000.00; exterior painting; repair of leaks in the roof; work in the carriage house to 

finish the kitchen; and installation of sconces in the main house. 

In 1982, petitioner made the following improvements to his residence in Quogue: 

renovation and redecoration of the master bedroom and master bathroom; completion of the 

insulation process, finally costing over $10,000.00; repair of the driveway; reshingling of the 

south side of the main house; installation of a new well and a lawn sprinkler system at a cost of 

almost $9,000.00; reroofing the flat roofs; restoration of fireplaces in the living room and den; 

complete redecoration and painting of the small bathroom; installation of new pipes in the 

basement; and replacement of storm damaged trees. 

In 1983, petitioner made the following improvements to his residence in Quogue: 

redecoration of his daughter's bedroom; upgrading of the alarm system; installation of 

additional new roofing, finally costing $20,000.00; additional repainting of the main house at a 

final cost of about $10,000.00; installation and stocking of a wine cellar; painting of the second 
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floor of the carriage house; and repair and replacement of parts of the heating system of the 

main house at a cost of over $3,500.00. 

In 1984, petitioner made the following improvements to his home in Quogue: 

construction of a new garage at a cost of approximately $35,000.00; replacement of the old 

cesspool system at a cost of over $7,000.00; renovation of the second floor hallways; and fixing 

of the driveway. 

In 1980, petitioner's house was cleaned once a week by a woman and six or seven 

associates. This arrangement continued until late 1983 or early 1984 when petitioner retained a 

housekeeper to live in the house. The housekeeper remained in this position for about a year. 

Petitioner then used the services of the original woman until a new housekeeper could be found. 

Initially, petitioner did not have any maid service at the New York City apartment. At 

some juncture, petitioner hired a cleaning woman who came to the apartment every two or three 

weeks. 

At the hearing, petitioner presented his diaries for 1982, 1983 and 1984. Petitioner's 

secretary noted petitioner's appointments in these diaries and petitioner relied on these diaries to 

keep track of his business affairs. For the benefit of his accountant, when it was necessary to 

prepare petitioner's tax returns, petitioner went through his diary and wrote "Quogue" on those 

days he recalled being in Quogue. These notations were based on contemporaneous entries, 

petitioner's memory and available documentation. Petitioner's accountant used these diaries to 

prepare the schedule of the days worked in and out of New York City on petitioner's income tax 

returns. 

According to these diaries, petitioner spent 200 days outside of New York City during 

1982, 195 days outside of New York City during 1983, and 219 days outside of New York City 

during 1984. At the hearing, petitioner could not account for the difference between his count 

of the days in New York City and that of his accountant's which was placed on the tax returns. 

The question on petitioner's tax returns regarding whether petitioner maintained an 

apartment in New York City was checked "no" because the apartment was viewed as belonging 
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to K & E. 

During the years in issue, petitioner usually spent Sunday and/or Monday, Tuesday and 

Wednesday evenings at his apartment in New York City. Whenever possible, it was petitioner's 

practice to spend Fridays as well as the weekends in Quogue. 

When petitioner was appointed the New York State Commissioner of Commerce in May 

1985, the New York State Police conducted an examination concerning where petitioner 

resided. As a result, they concluded that petitioner lived in Quogue. 

CONCLUSIONS OF LAW 

A. Former section T46-105.0 of the Administrative Code of the City of New York, in 

effect for the years at issue, provided, in pertinent part, as follows: 

"Resident individual. A resident individual means an individual: 

(1) who is domiciled in this city, unless (A) he maintains no permanent place 
of abode in this city, maintains a permanent place of abode elsewhere, and spends
in the aggregate not more than thirty days of the taxable year in this city, or... 

(2) who is not domiciled in this city but maintains a permanent place of 
abode in this city and spends in the aggregate more than one hundred eighty-three 
days of the taxable year in this city, unless such individual is in active service in the 
armed forces of the United States." 

B.  Former section T46-105.0 of the Administrative Code of the City of New York 

corresponds with Tax Law § 605(b). The Division's regulations promulgated pursuant to Tax 

Law § 605(b) discuss the concept of domicile, in pertinent part, as follows: 

"Domicile. (1) Domicile, in general, is the place which an individual intends 
to be his permanent home -- the place to which he intends to return whenever he 
may be absent. (2) A domicile once established continues until the person in 
question moves to a new location with the bona fide intention of making his fixed 
and permanent home there. No change of domicile results from a removal to a new 
location if the intention is to remain there only for a limited time; this rule applies 
even though the individual may have sold or disposed of his former home. The 
burden is upon any person asserting a change of domicile to show that the 
necessary intention existed. In determining an individual's intention in this regard, 
his declarations will be given due weight, but they will not be conclusive if they are 
contradicted by his conduct. The fact that a person registers and votes in one place
is important but not necessarily conclusive, especially if the facts indicate that he 
did this merely to escape taxation in some other place. 

* * * 

(4) A person can have only one domicile. If he has two or more homes, his 
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domicile is the one which he regards and uses as his permanent home. In 
determining his intentions in this matter, the length of time customarily spent at 
each location is important but not necessarily conclusive. As pointed out in 
subdivision (a) of this section, a person who maintains a permanent place of abode
in New York State and spends more than 183 days of the taxable year in New York 
State is taxable as a resident even though he may be domiciled elsewhere." 
(20 NYCRR 102.2[d].) 

Permanent place of abode is defined in the regulations at 20 NYCRR 102.2(e)(1) as: 

"a dwelling place permanently maintained by the taxpayer, whether or not owned 
by him, and will generally include a dwelling place owned or leased by his or her 
spouse." 

C. In order for there to be a change in domicile, there must be an actual change in 

residence, coupled with an intent to make the new location a fixed and permanent home (Matter 

of Minsky v. Tully, 78 AD2d 955, 433 NYS2d 276). Before there can be a finding that a 

taxpayer changed his domicile, the requisite intent as well as the actual residence at the new 

location must be present (Matter of Minsky v. Tully, supra). In Matter of Newcomb (192 NY 

238, 250-251), the Court of Appeals discussed the substance of the matter as follows: 

"'Residence' means living in a particular locality, but 'domicile' means living
in that locality with intent to make it a fixed and permanent home.  'Residence' 
simply requires bodily presence as an inhabitant in a given place, while 'domicile' 
requires bodily presence in that place and also an intention to make it one's 
domicile. The existing domicile, whether of origin or selection, continues until a 
new one is acquired, and the burden of proof rests upon the party who alleges a 
change. The question is one of fact rather than law, and it frequently depends upon 
a variety of circumstances, which differ as widely as the peculiarities of 
individuals.... In order to acquire a new domicile there must be a union of 
residence and intention. Residence without intention, or intention without 
residence, is of no avail. Mere change of residence although continued for a long
time, does not effect a change of domicile, while a change of residence even for a 
short time, with the intention in good faith to change the domicile, has that effect.... 
Residence is necessary, for there can be no domicile without it, and important as
evidence, for it bears strongly upon intention, but not controlling, for unless 
combined with intention it cannot effect a change of domicile.... There must be a 
present, definite, and honest purpose to give up the old and take up the new place
as the domicile of the person whose status is under consideration.... [E]very human 
being may select and make his own domicile, but the selection must be followed by
proper action. Motives are immaterial, except as they indicate intention. A change 
of domicile may be made through caprice, whim, or fancy, for business, health, or 
pleasure, to secure a change of climate, or change of laws, or for any reason 
whatever, provided there is an absolute and fixed intention to abandon one and 
acquire another, and the acts of the person affected confirm the intention.... No 
pretense or deception can be practiced, for the intention must be honest, the action 
genuine, and the evidence to establish both clear and convincing.  The animus 
manendi must be actual with no animo revertendi.... 
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This discussion shows what an important and essential bearing intention has 
upon domicile. It is always a distinct and material fact to be established. Intention 
may be proved by acts and by declarations connected with acts, but it is not thus 
limited when it relates to mental attitude or to a subject governed by choice." 

D. The test of intent with respect to a purported new domicile has been stated as 

"whether the place of habitation is the permanent home of a person, with the range of sentiment, 

feeling and permanent association with it" (Matter of Bodfish v. Gallman, 50 AD2d 457, 378 

NYS2d 138, 140 quoting Matter of Bourne's Estate, 181 Misc 238, 41 NYS2d 336, affd 267 

App Div 876, 47 NYS2d 134, affd 293 NY 785). The importance of establishing intent was 

articulated by the Court of Appeals when, in Matter of Newcomb (supra), it stated: "No 

pretense or deception can be practiced, for the intention must be honest, the action genuine, and 

the evidence to establish both clear and convincing." 

E. In this case, upon all of the facts and circumstances presented, including the weight of 

the documentary evidence and the credible testimony, it is found that petitioner has presented 

clear and convincing evidence that he was a domiciliary of Quogue during the years in issue. 

Numerous factors support this conclusion. First petitioner's extensive investment in the Quogue 

residence over a period of years clearly evidences the sentiment and feeling associated with a 

permanent home.  It is also significant that petitioner moved his personal possessions to Quogue 

after he separated from his wife. By comparison, the New York City apartment was a relatively 

small residence which contained little more than the essentials. 

The pattern of petitioner's travel and commuting activities all show that the Quogue 

residence and not the New York City apartment was the place to which he intended to return 

when he was away. Other indications of petitioner's intent to establish the Quogue residence as 

his domicile are his voting registration, attorney registration, notary public registration and 

driver's license. 

Although formal declarations are not nearly as significant as objective acts (see, Matter of 

Robert Roth and Judith Roth, Tax Appeals Tribunal, March 2, 1989), petitioner's declaration in 

1980 concerning his residency (to a member of the Quogue Town Board) as well as his 

declarations to his family, friends and colleagues may be considered when determining whether 
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it was petitioner's intent to establish a domicile in Quogue. Lastly, petitioner's association with 

athletic and civic organizations in the Quogue area as well as his efforts on behalf of local 

charities, including fund raising for an ambulance, demonstrate petitioner's attachment to the 

Village of Quogue. 

F.  Contrary to the Division's position, the record does not suggest that it was petitioner's 

habit to treat New York City as his permanent home.  First, to suggest that petitioner's 

maintenance of an apartment in New York City shows that petitioner did not intend to abandon 

his New York City domicile overlooks the numerous strong contacts which petitioner 

developed with the Quogue area as opposed to the largely insignificant contacts he maintained 

with New York City. Further, it is recognized that a substantial portion of petitioner's 

correspondence was sent to the New York City apartment. However, this merely reflects the 

practice of petitioner's secretary to receive petitioner's bills at his apartment in the course of her 

duties to keep track of a portion of his financial affairs. It is recognized that petitioner wrote 

checks for a large number of purchases in New York City. However, he also wrote checks for a 

large number of purchases in Suffolk County.  In addition, the fact that petitioner took 

advantage of certain establishments in New York City does not show that petitioner did not 

intend to change his domicile to Quogue. Next, the fact that petitioner continued to see the 

physicians and dentists he had previously seen in New York City only demonstrates that 

petitioner was more comfortable with health care professionals with whom he had an 

established relationship. It also does not show that petitioner intended to remain a domiciliary 

of New York City. Finally, contrary to the Division's argument, the examination of utility bills 

does not show that petitioner made constant use of his apartment. The record is clear that the 

apartment was in frequent use by others. It is also significant that the utility bills for the 

Quogue residence were greater than those for the New York City apartment. 

G. It is not disputed that petitioner maintained an apartment in New York City during the 

period in issue. Since this apartment constitutes a permanent place of abode (20 NYCRR 

102.2[e]), the question which remains is whether petitioner has established that he spent less 
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than 183 days in New York City during each of the years in issue. Here, since the significant 

entries in petitioner's diaries were contemporaneous and used to guide petitioner's activities, it is 

found that the diaries are entitled to be given weight and, in conjunction with petitioner's 

credible testimony, they are sufficient to show that petitioner was not present in New York City 

for more than 183 days for each of the years in issue. 

It is noted that neither of the cases cited by the Division warrants a different result. In 

Matter of Sol Feldman and Lillian Feldman (Tax Appeals Tribunal, December 15, 1988) it was 

held that utility statements did not satisfy the record keeping requirement of 20 NYCRR 

102.2(c) to show the number of days not spent in New York. Here, petitioner's diaries are far 

more informative than ambiguous utility statements. Similarly, in Matter of Robert Roth and 

Judith Roth (supra) the Tax Appeals Tribunal held that illegible and meaningless diaries did not 

substantiate that petitioner did not spend more than 183 days in New York City. Here, the 

diaries are clear and their significance during the period in issue has been established. 

Therefore, it is concluded that Matter of Robert Roth and Judith Roth (supra) is inapposite. 

H. The petition of Ronald J. Moss is granted and the notices of deficiency dated 

October 14, 1987 are cancelled. 

DATED: Troy, New York 

_____________________________ 
ADMINISTRATIVE LAW JUDGE 


